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When Donoghue v Stevenson came before the Appellate Committee of the House of
Lords, Lord Atkin suggested that it raised the most important question they had ever
been asked to consider. 2 Now on its ninetieth anniversary, we can say with confidence
that Donoghue was, at the very least, one of the most important cases of the twentieth
century, for it laid the foundation of the modern law of tort. Over the course of today’s
conference, others will speak about the impact of Donoghue on the substantive law,
both here and abroad. I have been asked to consider the case, instead, from the
perspective of the UK Supreme Court, as the successor to the Appellate Committee, and
the sister court on which I also sit, the Judicial Committee of the Privy Council. It seems
to me that there are a number of lessons that this case can teach us about how our highest
courts functioned in the last century and how they continue to function today. In the
limited time available to me, I will pick out only three.
The first concerns the influence of Scots law. As is well-known, Donoghue v
Stevenson began life in Scotland. Mrs Donoghue drank the famous bottle of ginger beer
at a café in Paisley and commenced her action against its manufacturer in Edinburgh.
She was successful before the Outer House at first instance, but the manufacturer
succeeded before the Inner House on appeal. Mrs Donoghue appealed to the House of
Lords in London, which was at that time, as the Supreme Court is now, the only court
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exercising jurisdiction across the whole of the UK. As the highest court for all three
jurisdictions, one of its functions is to ensure that a consistent approach is followed in
those areas of the law that are shared across the UK. 3 The question of whether there
should be consistency across the Anglo-Scottish border came to the fore in Donoghue.
We know from his diaries that, from the outset, Lord Atkin saw Donoghue as a case
concerned with what he called “British law”. 4 He prepared for the hearing by
“organis[ing] the [authorities]… without regard to country of origin and go[ing] through
them in [chronological] order”. 5 In his judgment, he reviewed the Scottish and English
authorities alongside each other, before concluding that a duty of care was imposed “by
Scots and English law alike” 6. The two Scottish Law Lords who heard the appeal, Lords
Thankerton and Macmillan, were initially inclined to reach a decision “based only on
Scots law”, but it appears that Lord Atkin persuaded them to take a broader approach. 7
By forming this “Celtic majority” 8, Lords Atkin, Thankerton and Macmillan were able
to “override the scruples of [their] English colleagues [Lords Buckmaster and Tomlin]
who could not emancipate themselves from the pressure of a supposed current of
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authority in English Courts” (as Sir Frederick Pollock observed in 1933). 9 Donoghue v
Stevenson accordingly stands as the most famous example of the Appellate
Committee’s ability to “Scottif[y] English law” 10. This was not a new phenomenon, nor
one that ended in 1932. In the years that followed, much of the English law of
negligence was developed in Scottish appeals to the House of Lords, and that has
continued since the establishment of the Supreme Court. 11
We also know from his diaries that Lord Atkin, while preparing for the hearing
in Donoghue, cast his eye across the Atlantic. Although no reference was made to it by
counsel, Lord Atkin found his way 12 to the American case of MacPherson v. Buick
Motor Co. 13 Lord Atkin considered Cardozo J’s judgment in that case to “shin[e] muchneeded light on the whole area”, 14 and he expressed an eagerness to “figure out a way
to use [it] in a way that [wouldn’t] offend English sensibilities.” 15 In the end,
MacPherson was worked into the majority 16 judgments of Lords Atkin 17 and
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Macmillan, 18 alongside an earlier decision of the New York Court of Appeals. 19 This
provides a second lesson: that much is to be gained 20 from looking at the case law of
other common law courts. Since Donoghue, in many cases – including a more recent
Scottish appeal concerning negligence, Montgomery v Lanarkshire Health Board 21 –
the Supreme Court has looked to the doctrine of other common law jurisdictions as a
possible guide to the development of our own. 22
This brings me to the third lesson: that judgments of the highest court in this
country not only are influenced by, but also have an influence on, the case law of other
common law courts. This was especially true at one time of the Privy Council. Three
years after Donoghue, five Law Lords sat as members of the Privy Council in the case
of Grant v Australian Knitting Mills. 23 This Australian case concerned not a bottle of
ginger beer, but a pair of long johns. Dr Grant purchased two pairs from a shop in
Adelaide and, after wearing them, developed severe dermatitis. It was found to have
been caused by a chemical irritant present in at least one of the pairs. The Privy Council
decided that Dr Grant’s claim against the manufacturers “c[a]me within the principle of
Donoghue’s case”. 24 Contrary to arguments made on behalf of the manufacturers,
Donoghue could not be distinguished on the basis that it concerned only “food or drink
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to be consumed internally” (and not “pants… to be worn externally”), or that it
concerned only products contained in “stoppered and sealed bottles” (and not those
contained in “paper packets”). 25 The Privy Council clarified, amid some confusion,26
that negligence was “a specific tort in itself, not simply… an element in some more
complex relationship or in some specialised brand of duty.” 27 It would be thirty years
before Donoghue would be accepted as authority for a wider proposition in Hedley
Byrne, 28 but the Privy Council’s decision in Grant was an important step along the way,
and one with implications far beyond Paisley. 29
Ninety years on, Donoghue v Stevenson stands as both a product and source of
cross-border development of the common law. As Matthew Chapman put it in his book
The Snail and the Ginger Beer: the Singular Case of Donoghue v Stevenson: “These
days the vocabulary of the neighbour principle and its successors – the duty of care and
its constituents, foreseeability, proximity and so forth – forms part of the common
language of the law used in courts from Aberdeen to Cape Town and from London to
Vancouver. The fact that tort lawyers around the world can speak to each other in a
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language all can understand owes much to Donoghue v Stevenson.” 30 I am delighted
that this shared language has brought us together today.
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